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SUMMARY

Section 259 can realize Congress' desire of promoting universal service only if the

qualifying LEC has the ability to gain access to incumbent LEC facilities, over-and-above its

ability to do so under Section 251. Congress believed that the competition induced by Section

251 would promote greater availability and quality of telecommunications services. By granting

LECs qualifying under Section 259 at least the same access to incumbent LEC facilities,

resources, and information they would be able to obtain under Section 251, the benefits of

competition will be carried over to areas where competition has yet to develop. In particular:

*

*

*

*

*

Sections 251/252 and 259 differ primarily in the means by which they seek to achieve the
same policy goal of promoting technological and service development. So long as
qualifying LECs do not use providing LEC services or facilities to compete against the
qualifying LEC, there is no limitation on whether a carrier utilizes Section 251/2, Section
259, or a combination.

Agreements made pursuant to Section 252 will provide clear guidelines regarding prices,
terms and conditions, limiting the extent of disagreement among qualifying LECs and
providing LEes, thereby promoting cooperation

The Commission is within its authority to make terms and conditions negotiated pursuant
to Sections 252 of the 1996 Act available as standards governing Section 259 agreements.
Doing so is consistent with Section 252(i) which makes existing interconnection
agreements available to all carriers whether or not they negotiate an agreement under
Section 252.

Providing LECs may deny qualifying LEC requests as economically unreasonable only if
the providing LEe would have to provide access at prices lower than those consistent
with the costing principles established in the First Report and Order in CC Docket 96-98.

The pricing principles established in the Commission's First Report and Order in
CC Docket 96-98 provide the guidelines that permit qualifying LECs to fully benefit from
providing LEC's scale and scope economies
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Implementation of Infrastructure
Sharing Provisions in the
Telecommunications Act of 1996

1. Introduction

)
)
)
)
)

CC Docket No. 96-237

MCI Telecommunications Corporation ("MCI") respectfully submits its reply comments in

response to the Notice of Proposed Rulemaking ("Notice") in the above-captioned docket I In

response to its Notice, the Commission received comments from 20 parties representing the major

interests affected by this Section of the Telecommunications Act of 1996 (1996 Act). These

parties include: larger incumbent local exchange companies (LECs); smaller, rural LECs; potential

local exchange entrants; and state regulators. The Commission's Notice raised numerous

questions pertaining to each sub-section of Section 259 of the 1996 Act. After assessing initial

comments, MCI has identified 4 issues to which it wishes to reply: (l) the relation of Section 251

to Section 259 of the 1996 Act; (2) the services and/or facilities covered under Section 259;

(3) the meaning of the term economically unreasonable; and (4) the measurement of benefits to

which a qualifying carrier is entitled under Section 259

In the Matter of Implementation of Infrastructure Sharing Provisions in the
Telecommunications Act of 1996, CC Docket 96-237, FCC No. 96-456, released
November 22, 1996.



ll. Section 251 Should Serve as a Baseline for Section 259 Agreements

As might be expected, differences of viewpoint on most issues divide into those that are

most likely to be providing local exchange carriers and those that are most likely to be qualifying

local exchange carriers. By and large, the large incumbent LECs (RBOCs, GTE, and Sprint)

expect to be providing LECs and smaller incumbent LEes and potential entrants expect to be

qualifying LECs.

A. Separation of Sections 251 and 259 Is Rendered Practically Impossible by the
1996 Act

Providing LECs generally argue that there is no relation between Section 251 and Section

259. USTA argues that "Sections 251 and 259 were enacted for entirely different purposes...The

providing LEC's obligation to negotiate a sharing agreement under Section 259 is independent of

whether the requested capability, or a variation thereof, is also available as an unbundled network

element under Section 25 I .,,2 Ameritech goes so far as to argue that non-competing carriers may

not avail themselves of Section 251, and" .. are compelled to obtain shared infrastructure under

Section 259"3

It is not correct, as USTA argues, that Sections 251 and 259 were enacted for different

purposes. Section 251 was intended to promote technological and service development by

fostering competition for local telephone services. Section 259 was intended to promote

technological and service development by requiring incumbent LECs to share the benefits of

technological and service improvement in hard-to-serve areas. Sections 251 and 259 differ in the

USTA Comments at 6. See also Comments of: Pacific at iv; BellSouth at 4; GTE
at 9; NYNEX at 5;

Ameritech Comments at 4
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means by which they seek to achieve the same policy goal. Consequently, if competition

promotes technological and service development, these benefits should be made available to LECs

qualifying under Section 259. So long as the qualifying LEC does not use providing LEC services

or facilities to compete against the qualifying LEC there is no limitation on whether a carrier

utilizes Section 252, Section 259, or a combination ofthe two. 4

More importantly, Section 252(i) of the 1996 Act requires incumbent LECs to " ...make

available any interconnection service, or network element provided under an agreement approved

under this section ... to any other requesting telecommunications carrier upon the same terms and

conditions... " Thus, a providing LEC must offer a Section 259-qualifying LEC the same terms

and conditions to which it agreed under Section 252, whether or not the qualifying LEC

negotiates an agreement under Section 252. Since any carrier may automatically obtain the terms

and conditions equal to any existing 252 agreement, there is no reason for it to enter into

negotiations under Section 259 unless it is able to receive more favorable terms and conditions.

The Commission should implement its Section 259 rules so as to ensure this outcome.

B. The Commission must Ensure That Implementation of Section 259 Does Not
Inhibit Competition

A number of parties have identified conditions under which the ability of a qualifying LEC

to obtain a Section 259 agreement might limit or inhibit competition. NCTA asks the

Commission to require qualifying LECs to make the facilities and services they obtain from a

providing LEC under Section 259 available to carriers negotiating Section 251 agreements with

4 See ALTS Comments at 4.
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them. 5 Otherwise, carriers hoping to compete with the qualifying LEC would be placed at a

competitive disadvantage. Qualifying LECs should be required to make all of their services and

facilities available to a competing carrier under Section 251, so long as the competing carrier

confines its competitive activities to the qualifying LEC, and does not use these shared services or

facilities to compete against the providing LEC.

MCI identified another way in which Section 259 could inhibit competition. If the

Commission interpreted the prohibition on using qualifying LEC facilities in Section 259(b)(6) as

an absolute prohibition, the qualifying LEC could suspend 259 agreements simply by choosing to

compete with the qualifying LEC in part of the qualifying LEC's service territory6 The

Commission should retain the of competitive action by either the incumbent or the qualifying

LEC. If a providing LEC enters the territory of a qualifying LEC with which it has a 259

agreement, it should be required to continue to honor the terms of that agreement. Conversely, if

a LEC that has a 259 agreement with an incumbent LEC enters the service territory of the

incumbent, it should be required to bring the terms of its agreement into alignment with the terms

of a 251 agreement.

II. The Commission Should Broadly Interpret the Facilities and Services providing
LEes must Make Available under Section 259.

Incumbent LECs propose limiting the scope of services and facilities they must make

available to a qualifying LEe. They argue that the plain language of Section 259 limits sharing

NCTA Comments at 5.

6 MCI Comments at 10.
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requests to public switched infrastructure, and does not include services. 7 There is one sense in

which the incumbents LECs are correct As Pacific points out in its comments, if the services the

qualifying LEC desires can only be obtained by transferring a providing LEC customer to a

qualifying LEC customer, then the limitations imposed by Section 259(b)(6) will permit the

providing LEC to deny such a request x

However, qualifying LEC access to a variety of services to which the providing LEC has

access, does not necessarily involve a transfer of customers from the providing LEC to the

qualifying LEe. An important class of services fitting this situation is information services. A

qualifying LEC may use a providing LEC information service, combine it with qualifying LEC

facilities, to offer an information service solely to customers in its service territory, without

competing with the qualifying LEe. Similarly, any service used by the providing LEC in the

provision of telecommunications or information services, either provided by itself, an affiliate, or

an independent contractor can be made available to a qualifying LEC without the providing LEC

losing any customers. The Commission should require providing LECs to make such services

available to qualifying LECs.

III. Requests for New Facilities are Not A Priori Unreasonable

Section 259(b)(1) prohibits the Commission from adopting regulations implementing

Section 259 that would require a providing LEC to take an economically unreasonable action. In

its Notice, the Commission tentatively concluded that " ...for a sharing request to be considered

See Comments of: USTA at 5; Southwestern Bell at 4; Pacific at 8; GTE at 4;
BellSouth at 10;

Pacific Comments at 8
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'economically unreasonable,' the terms proposed by the qualifying carrier must be such that the

providing incumbent LEC would incur costs that it could not recover.,,9 So long as the qualifying

LEC offers terms of compensation for a request for a new facility that permit the providing LEC

to recover its costs, there is no legal basis on which providing LECs may justifiably deny their

request.

IV. Enabling Qualifying LECs to Fully Benefit from Providing LEC Economies
Requires Adopting Incremental Pricing Guidelines

Section 259(b)(4) requires providing LECs to provide their infrastructure to qualifying

LECs on " ... terms and conditions that permit such qualifying carrier to fully benefit from the

economies of scale and scope." In their comments, incumbent LECs propose watering the benefit

to qualifying LECs down in various ways that would deny qualifying LECs the full benefit of

providing LEC economies. For example, USTA suggests that qualifying LECs will reap the full

benefits ofProviding LEC economies if qualifying LECs pay the average embedded cost of a

providing LEe facility, including a share of the providing LEC's common costs. USTA suggests

that the qualifying LEC would "fully benefit" from the providing LEC's economies as long as this

price is less than the average embedded cost of the qualifying LEC. lO

This proposal is not supported by accepted economic thinking. In order for the qualifying

LEC to fully benefit from the providing LEe's scale and scope economies, it must receive a price

no higher than average incremental cost of the providing LEC. This cost would exclude any

attribution of common costs. Other ILEC attempts to water down the "fully benefit" language of

9

10

Notice at 11.

USTA Comments at 19-20.
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Section 259(b)(4) should also be rejected For example, Southwestern Bell suggests including the

opportunity costs of engaging in infrastructure sharing, apparently forgetting its own insistence

that there should be no competition between qualifying LECs and providing LECs. 11

v. Conclusion

For the above-mentioned reasons, MCl encourages the Commission to adopt the tentative

conclusions that it proposes in the Notice, and to adopt the proposals suggested by MCl herein.

Respectfully submitted,
MCI TELECOMMUNICATIONS CORPORATION

Jl
;te~
Lawrence Fenster
MCl Telecommunications Corporation
1801 Pennsylvania Ave., NW
Washington, DC 20006
(202) 887-2180

January 3,1997

11 Southwestern Bell Comments at 13.

7



STATEMENT OF VERIFICATION

I have read the foregoing and, to the best of my knowledge, information and belief, there is good
ground to support it, and it is not interposed for delay. I verify under penalty of perjury that the
foregoing is true and correct.

Executed on January 3, 1997

Lawrence Fenster
1801 Pennsylvania Ave., N.W.
Washington, D.C. 20006
(202) 887-2180



CERTIFICATE OF SERVICE

I, Lonzena Rogers, do hereby certify that a copy of the foregoing Reply Comments has
been sent by United States first class mail, postage prepaid, hand delivery, to the following parties
on this 3rd day ofJanuary, 1996.

Reed E. Hundt**
Chairman
Federal Communications Commission
Room 814
1919 M Street, NW
Washington, DC 20554

Regina Keeney* *
Chief, Common Carrier Bureau
Federal Communications Commission
Room 500
1919 M Street, NW
Washington, DC 20554

Rachelle E. Chong**
Commissioner
Federal Communications Commission
Room 844
1919 M Street, NW
Washington, DC 20554

James H. Quello**
Commissioner
Federal Communications Commissioner
Room 802
1919 M Street, NW
Washington, DC 20554

Susan P. Ness**
Commissioner
Federal Communications Commission
Room 832
I919M Street, NW
Washington, DC 20554

Richard Welch**
Common Carrier Bureau
Policy and Program Planning Division
1919 M Street, NW
Room 544
Washington, DC 20554

Kalpak Gude* *
Common Carrier Bureau
Policy and Program Planning Division
1919 M Street, NW
Room 544
Washington, DC 20554

Peyton Winns**
Common Carrier Bureau
Industry Analysis Division
2033 M Street, NW
Room 500
Washington, DC 20554

Thomas J. Beers**
Common Carrier Bureau
Industry Analysis Division
2033 M Street, NW
Room 500
Washington, DC 20554

Scott K Bergmann**
Common Carrier Bureau
Industry Analysis Division
2033 M Street, NW
Room 500
Washington, DC 20554



Michael J. Shortley, III
Frontier Corporation
180 South Clinton Avenue
Rochester, NY 13 646

Glen S. Rabin
Federal Regulatory Counsel
ALLTEL Corporate Services, Inc.
655 15th Street, NW, Suite 220
Washington, D.C. 20005

Mary B. Cranston
Theresa Fenelon
Pillsbury Madison & Sutro, LLP
1100 New York Avenue, N.W
Ninth Floor, East Tower
Washington, D.C. 20005

Richard J. Johnson
Michael J. Bradley
Moss & Barnett
4800 Norwest Center
90 South Seventh Street
Minneapolis, MN 55402-4129

Roger Hamilton
Chairman
Oregon Public Utility Commission
550 Capitol Street, NE
Salem, OR 97310- I 380

Ron Eachus
Joan H. Smith
Commissioners
Oregon Public Utility Commission
550 Capitol Street, NE
Salem, OR 97310-1380

Lisa W. Schoenthaler
Director and Counsel
The National Cable Television
Association, Inc.
1724 Massachusetts Avenue, NW
Washington, DC 20036

Richard Metzger
Association for Local Telecommunications
Service
Suite 560, 1200 19th Street, NW
Washington, DC 20036

Mary McDermott
Linda Kent
Charles D. Cosson
Keith Townsend
US Telephone Association
1401 H Street, NW, Suite 600
Washington, DC 20005

Melanie Sherk
Counsel
Octel Communications Corporation
1001 Murphy Ranch Road
Milpitas, CA 95035

Margaret E. Garber
Pacific Telesis Group
1275 Pennsylvania Avenue, NW
Washington, DC 20004

Gail L. Polivy
GTE Service Corporation
Suite 1200
1850 M Street, NW
Washington, DC 20036

Howard 1. Symons
Christopher J Harvie
Mintz, Levin, Cohn, Ferris, Glovsky
& Popeo, Pc.
Suite 900
701 Pennsylvania Avenue, NW
Washington, DC 20004

Daniel L. Brenner
The National Cable Television
Association, Inc.
1724 Massachusetts Avenue, NW
Washington, DC 20036



Jay C Keithley
Sprint Corporation
Suite 1100
1850 M Street, NW
Washington, DC 20036

Craig T. Smith
Sprint Corporation
P.O. Box 11315
Kansas City, MO 64112

R. Michael Senkowski
Jefferey S. Linder
Suzanne Yelen
Wiley, Rein & Fielding Law Offices
1776 K Street, NW
Washington, DC

James S. Hamasaki
Lucille M. Mates
Pacific Telesis Group
Room 1526
140 New Montgomery Street
San Francisco, CA 94105

Campbell L. Ayling
NYNEX Telephone Company
1111 Westchester Avenue
White Plains, NY 10604

David Cosson
NTCA
The Rural Telephone Company
2626 Pennsylvania Avenue, NW
Washington, DC 20036

L. Marie Guillory
NTCA
The Rural Telephone Company
2626 Pennsylvania Avenue, NW
Washington, DC 20037

Lisa M. Zaina
OPASTCO, Suite 700
The Rural Telephone Coalition
21 Dupont Circle, NW,
Washington, DC 20036

Robert M Lynch
South Western Bell Telephone Company
One Bell Center
Suite 3520
St. Louis, Missouri 63 10

Stuart Polikoff
OPASTCO
Suite 700
21 Dupont Circle, NW
Washington, DC 20036

M. Robert Sutherland
BellSouth Corporation
Suite 1700
1155 Peachtree Street, NE
Atlanta, GA 30309-3610

Alan N. Baker
Ameritech
2000 West Ameritech Center Drive
Hoffman Estates, IL 60196

Ellen Bryson
Jackson Thornton & Company
P.O. Box 96
200 Commerce Street
Montgomery, AL 36104-2591

Margot Smiley Humphrey
Koteen & Naftalin, LLP
The Rural Telephone Coalition
Suite 1000
1150 Connecticut Avenue, NW
Washington, DC 20036

Robert B. McKenna
US West, Inc
Suite 700
1020 19th Street, NW
Washington, DC 20036



International Transcription Service
2100 M Street, NW
Suite 140
Washington, DC 20037

dilIJiJL/{UL~/Jrl;J~ n~/__
Lonze~Ro~ers ~

Hand Delivery"'*


